BEFORE THE FLORIDA
JUDICIAL QUALIFICATIONS COMMISS ON

INQUIRY CONCERNING A

JUDGE, NO. 01-244

CHARLESW. COPE CASE NO.: SC01-2670
/

MOTION TO DISMISS COUNT 111, FOR DISCOVERY AND FOR HEARING
ON THE GROUNDS OF SELECTIVE PROSECUTION
AND VINDICTIVE PROSECUTION

COMES NOW the Respondent the Honorable Charles W. Cope and moves this Court to
dismiss Count [11 in this case on the grounds that the Judicia Qudifications Commisson is sdectively
prosecuting and vindictively prosecuting the Respondent on such charge in violation of the equa
protection and due process clauses of the First and Sixth Amendments of the United States
Condtitution and the equal protection and due process clausesin Article |, Sections 4 and 5 of the
Horida Condgtitution, and federal and state congtitutiona guarantees of the right to privacy. Respondent
aso moves this Court for discovery relevant to this motion and for a hearing.

SUMMARY
1. In the early morning hours of April 4, 2001, Judge Cope' s company
wassolicitedbya 32 year old woman (the “Woman™) who volunteered to Judge Cope
that she had a married boyfriend, had obtained a recent abortion, and had been
discussing these matters with her dcoholic and abusve mother. Shetold Judge Cope
she wanted to get away from the mother. Both Judge Cope and the Woman were

intoxicated.



2. Judge Cope invited the Womanto wak onthe beachwithhimand she
accepted. The two walked down to the beach a approximately 1:30 am. on April
4,2001. While on the beach the two held hands and generdly discussed the matters
that the Woman had earlier confided. Ultimately, the two removed their shoes and
waded and danced in the surf and exchanged severd kisses. The beach a dl times
was deserted.

3. The Woman advised Judge Copethat shedid not want to returnto her
mother’ s room and accompanied himback to hishotel room. There the two engaged
in brief intimate conduct conssting of kissng and petting. The Woman partidly
disrobed and Judge Cope observed details of her intimate apparel and anatomy which
he could not have otherwise known about but for observing same. Eventudly the
Woman advised that she did not want to go further with the physicad encounter asshe
feared becoming pregnant again. The intimate conduct immediately stopped, the
Woman got dressed and returned to her own hotel.

4, The falowing night in the early morning hours of April 5, 2001, the
Woman placed Judge Cope under citizen's arrest for “prowling.” The police under
Cdifornialaw had no discretioninthis matter and they accordingly took Judge Cope
into custody and booked him. Judge Cope waived Miranda and volunteered to the
policethe events of the preceding evening as described above. The police confronted
the Woman with Judge Cope's rendition and she invented an dlegation that Judge

Cope had made “severd forceful sexud advances, kissed her, touched her breasts



(plurd), and inserted histongue in her mouth” — al on the beach. She further fsaly
asserted that she ranfromJudge Cope onthe beach back to her hotel roomwhereshe
pounded loudly on the door for her mother to let her in to the room.

5. The following morning thewomanwasinterviewed by the policeinthe
presence of her mother. At that time, according to the mother, she embelished her
complaint about Judge Cope’s conduct by asserting that Judge Cope “attempted to
rape’ her on the beach.

6. The Deputy Didrict Attorney in Cdifornia charged Judge Cope with
“prowling,” and “peering into an occupied dwdling” in connection with aleged events
occurring on the morning on April 5, 2001, which are more particularly set forth and
discussed inthe accompanying motionto dismiss Counts 1, 1V, V and the mgority of
Count I.

7. Apparently the Didrict Attorney did not place any credence in the
Woman' sreport of an* attempted rape” and the severa “forceful sexual advances’ on
the beach.

8. OnJdune 15, 2001, the Woman gave atape recorded statement to the
investigator for the Didtrict Attorney’s Office. In that statement, attached as Exhibit
1, the Womantotdly recanted her earlier dlegations. Notwithstanding that fact, when
Judge Cope laer refused to plead no contest to a angle charge of prowling, the
Didrict Attorney in retdiation charged Judge Cope with “battery” of the Woman on

the beach.



9. Judge Cope appeared through counsd before the Judicid
Qudifications Commission Investigative Panel on October 22, 2001. The Pand was
advised, inter alia, that the “battery” charged in Cdifornia never occurred. The Pandl
was further advised that the Woman's initid dlegations of predatory conduct were
totally recanted in June 2001. The Pand wasfurther provided a report of polygraph
examination exonerating Judge Cope of dl of the chargesin Cdifornia, induding the
battery charge. The Panel wasfurther advised that Judge Cope passed the polygraph
on the propostion that the Woman voluntarily accompanied him back to his hotel
room where brief and limited intimate conduct occurred.

10.  Judge Cope had earlier reported the events in Cadifornia to Judge
Susan Scheeffer; and Judge Schaeffer had by correspondence to the Investigative
Panel relayed Judge Cope's statements to her. These earlier statements likewise
confirmed the scenario described by Judge Cope withthe Woman. Notwithstanding,
the Pand refused to investigate the dlegations, did not consider the Woman's
impossbly inconsstent claims, and charged Judge Cope in Count 111 of the formal
notice of charges with “Ingppropriate Conduct of an Intimate Nature.”

11.  Thefour paragraph charge of Count 111 statesin pertinent part:
Paragraph 13: You subsequently engaged or attempted to
engage in conduct of an intimate nature with the daughter, who
was obvioudy intoxicated and inan emotiondly vulnerable Sate.

Paragraph 14: Regardless of whether the daughter initiated the
intimate conduct or actively ressted sexua advances by you,

your conduct tends to undermine the public’s confidence in the
judiciary and the means of the judicid office.



Paragraph 15: The inappropriate nature of your conduct was
exacerbated by your intoxicated state, the fact that your conduct
occurred while attending an out of state judicial conference at
taxpayers expense, and the public location of much of your
conduct.
It is clear that such alegations were drafted so as to make the Count impossibly nuanced, scurrilous
and virtualy indefensible by Judge Cope!
12.  On December 13, 2001, only a week after the charge was filed,
Specia Counsel engaged inan hour long telephone conference with counse for Judge
Cope. At that time Specid Counsel wasadvised that the only conduct on the beach
between Judge Cope and the Woman was mutud kissng. Special Counsel was
further advised that the Woman had lied to police, had later recanted her sory, and
most recently contended that Judge Cope never evenkissed her onthe beach. Fndly,
Specia Counsd was advised that the Woman voluntarily accompanied Judge Cope

to his hotel room where they engaged in brief intimate conduct well short of sexud

intercourse and such conduct by the Woman wastotally voluntary.

1 Thisfact is further evidenced by Special Counsel’s non-responsive and evasive purported answer to
Judge Cope' s interrogatories seeking the factual basis for such scurrilous allegations:

“13. Identify with particularity the term “ emotional vulnerable state”
asused in paragraph 13 of Count |11 in the Amended Notice of Formal
Proceedings; describe with particularity the evidence supporting the
allegation that the daughter wasin an “ emotional vulnerable state,”
and describe with particularity the manner in which alleged state was
connected to or facilitated the Respondent’ s conduct.

The Special Counsel objectsto thisinterrogatory as over broad and an
improper “contention interrogatory.” Subject to this objection , [the
Woman] was visibly intoxicated and emotionally upset regarding
several personal matters she discussed with her mother and with
Respondent. But for this state, [the Woman] would not have gone
anywhere with Respondent or had anything to do with him.”

5



13. Specia Counsdl dtated that it was not the business or interest of the
JQC to intrude into Judge Cope’s bedroom (hotel room) and that the JQC was
concerned solely withthe conduct onthe beach. Specia Counsdl was advised that in
the privacy of the hotel roomJudge Cope had observed intimate details concerning the
Woman's apparel and a physicd anomdy which he could not have observed or
known about other than for the fact that the encounter occurred. Further that
independent verificationof suchdetals should satisfy Special Counsel that the Woman
waslying. Inresponse Specia Counsdl stated that if the facts were as represented to
him the appropriate disposition of the entire case should be a public reprimand and
acohoal aftercare.

14.  Theredfter a great expense and effort, Judge Cope conducted
depositionsthroughhis counsel and interviews of materid witnessesinfive states. That
investigation established the following undisputed facts?

15.  The Woman voluntarily accompanied Judge Cope to the beach at
goproximately 1:30 am. on the early morning of April 4, 2001. The beach was a
public place but was deserted. While onthe beach for gpproximately an hour the two
walked, held hands, talked about the Woman's personal issues in her life, waded in
the surf, and eventudly consensudly kissed on the beach. No one witnessed this
conduct. The Woman accompanied Judge Cope back to the privacy of hishotel room

where she partidly disrobed and the two engaged in petting whichdid not progressto

Specia Counsel has admitted that Judge Cope' s version of the eventsistrue.
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any form of sexud intercourse. During this activity the VWoman decided that she did
not wish to go further for fear of getting pregnant again, the two mutualy ceased the
activity and the Woman got dressed, |eft and returned to her own hotdl.

16.  The only issue in dispute of a factud nature is whether the adult
daughter’ sconduct was consensud. The evidence developed conclusively establishes
that it was.

17. It is undisputed that the Womaninitidly made a false report to police
concerning the events which are the subject of Count [11. These events supposedly
occurred in the early morning hours on a deserted public beach on April 4, 2001. It
is undisouted that the WWoman made no complaint of any misconduct by Judge Cope
concerning those events until after she had arrested him in the early morning hours of
April 5, 2001. Itisfurther undisputed that she made no complaint about Judge Cope's
conduct until after she learned from police that Judge Cope truthfully reported that she
returned withhimto hishotel room. Upon learning of Judge Cope sreport, shefasdy
accused Judge Cope of making “severd forceful sexud advances, touching her
breasts, kissng her and inserting his tongue in her mouth” - - al on the beach. She
further falsdy reported that she ran in terror from Judge Cope on the beach and fled
back to her hotel roomwhere she pounded onthe door to be admitted by her mother.
While the Woman fasaly denied at deposition making this report, Officer Nash

confirmed under oath that the WWoman did in fact make such areport. The Mother



even tedtified that she was present and heard the Woman tell Officer Nash that Judge
Cope “attempted to rape’ her on the beach.

18. Inatape recorded statement given June 15, 2001, to the investigetor
for the Didrict Attorney’ s Office, the Womantotally repudiated her earlier dlegations.
At deposition on March 1, 2002, the Woman testified under oath that Judge Cope
wasvery“ gentle’ onthe beach, made no aggressve sexual advances, never conducted
himsdf in an aggressive or insolent manner, and never evenkissed her. “We certainly
didn't have any intimate kiss. That | can guarantee you” (Transcript, p. 102). She
continued to maintain however that she fled in terror from the beach and was et into
the room by her mother.

19.  TheMother testified under oath, contrary to the Woman's clam, that
the Woman did not awaken her to be let into the room; but that upon awakening the
next morning she found the Woman adeep besde her in the bed. She further denied
the Woman's clam tha she told the Mother during the night that Judge Cope “would
have raped [her] if [she] let him.”

20. Judge Cope tedtified that upon returning to his hotel room with the
Woman, the Woman was no longer “very intoxicated” as aleged in the Count. (See

Cope Depo p. 556)° More importantly, the Woman has confirmed this fact through

3

Judge Cope testified that the Woman was intoxicated only at “one point of the night” at issue. He

would have further testified if asked and will testify in the proceedings consistent with the Woman’s testimony
that she had sobered up prior to entering the hotel room.



her own testimony under oath in which she repeatedly acknowledged that she was
garting to “sober up” before she even left the beach.

21.  Judge Cope hasfurther tetified that the VWoman was not at al upset
when they left the beach together. (Cope Depo p. 292) To the contrary she wasin
a good mood and “pogtive” There is no credible evidence to the contrary. The
Woman expresdy admitted under oath that at no time did Judge Cope “take
advantage’ of her. Inaddition, the only credible evidence concerning the event isthe
tesimony of Judge Cope (since the Woman denies the event even occurred) and that
testimony establishes without contradiction thet the conduct of the Woman was fully
consensud at dl times to the point where she elected to stop hersdlf. (Cope Depo p.
327) Therefore thereis no basis in the evidence, that the Woman's will was in any
fashion overborne by Judge Cope's conduct or that Judge Cope attempted to
overbear the Woman'swill.

22. In addition to dl the above, extensve investigation has established
without contradiction that at the time of her encounter with Judge Copein Carmd in
April 2001, and before, the Woman was an unmarried adult femae who had
aggressvely pursued a casud sexud lifestyle. She had solicited two immediately
succeeding relationships with known married men, the latest being a student of hers
much younger in years. The uncontradicted evidence establishes that during the

relationship with her student, which both preceded and followed her encounter with



Judge Cope, she repeatedly, according to the afidavit of this individud, consumed

acohol and plied him with dcohoal to facilitate sexua intercourse.

23. Concerning the dleged “emationdly vulnerable sate’ of the Woman,
there is no competent evidence whatsoever establishing that the Woman's will or
faculty of choice was compromised, let done intentiondly overborne by Judge Cope.
Rether the evidence establishes that:

@ The Woman affirmatively approached Judge Cope and initiated the process
of intimacy. After theinitid separation from Judge Cope and solitary contact withher mother
inthe confines of their own room, she voluntarily left her room and her mother to be with Judge
Cope;

(b) The Woman had consumed no acohol for at least two hours prior to
voluntarily accompanying Judge Cope to his hotel room and voluntarily entering such room;

(© TheWomansuggested her desireto be done with Judge Cope and awayfrom
her Mother. In the hotel room she voluntarily removed some of her clothing. No threats or
force of any kind was employed by Judge Cope; and

(d) The Woman did in fact exercise her own free will and faculty of choice by
deciding voluntarily to cease the brief intimate contact.

24. Further concerning the Woman's emotiona state prior to her private
intimate encounter with Judge Cope, the evidence clearly establishes through the

Woman'sown admissionindepositionthat Judge Cope never took advantage or her.
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25.  Accordingly, theevidence dearly and convindngly establishesthat the
Womanwas not inany “vulnerable state” which permitted or caused her to engagein
conduct that was not of her own choosing. It isfurther proven that such consensual
intimete conduct between the Woman and Judge Cope (two consenting adults),
transpired inthe privacy of ahotel roomand not in a public place. Furthermore, such
conduct was not witnessed by anyone. Nor was such in violation of any law or
Judicial Canon of Ethics or the Congtitution of the State of Forida

26. Inadditionto the above, the mother testified that the morningfollowing
the dleged assault on the beach, the Woman wasin avery good mood and the two
happily went Sghtseeing for the balance of that day. Thisisfurther conclusiveevidence
that the Woman not only was not attacked on the beach but did not have her will
overborne or suffer any emationd damage fromher brief consensual conduct in Judge
Cope' s hotel room.

27. As discussed at length in Judge Cope's accompanying motion to
dismiss on the remainder of the counts, which is incorporated by reference, Count 111
was brought without any investigation and without probable cause. It was further
brought in response to pre-charge publicity in which the integrity of the JQC was
attacked for coddling judges, including Judge Cope.

28. After admitting that the evidence could not sustain the magjority of
Count I, and dl of CountslI, 1V and V, TomMacDonad and Specia Counsel sought

to compel apleato Count 111 which would have required Judge Copeto fasdy admit
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that he took advantage of the Woman in the hotel room because of her supposed
“obviousintoxication” and “emotiondly vulnerable date.”

29.  The Woman herdf tedtified repeatedly at deposition that she was
“sobering up” by the time she left the beach. It is dso undisputed that she had
consumed no alcoholfor at least two hours prior to going to Judge Cope’ s hotel room.
Furthermore there is no evidence in the record whatsoever that her faculty of choice
was impaired in Judge Cope's hotel room. In fact the only evidence concerning the
hotel room comes from Judge Cope since the Woman denies even going there. His
unrebutted testimony establishesclearly that her faculty of choice was unimpared snce
she requested the activity stop for fear of getting pregnant.

30. Notwithstanding, in order to justify and/or conced its failure to
investigateinthe first place prior to bringing forma charges, and in order to judiify the
public opprobrium that was mdicioudy Cope brought on Judge Cope by thefiling of
fase charges, the JQC thereafter sought to compe Judge Cope to plead to conduct
dleged in Count 111 for which the JQC, nor any other judicia oversight body in the
United States has ever asserted jurisdiction: to wit, private consensua conduct which
violated neither crimind laws nor the Condtitution of the State of Florida. They sought
to compel a plea not only to conduct which is private and falls within the zone of
protected conduct under both the Florida and federd Condtitutions, they sought to
compel Judge Cope to plead to aggravating circumstances concerning that conduct

which were unsupported in the evidence and in fact conclusvely refuted in the
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evidence. Thiswas done solely to gpped to the court of public opinion and provide
after the fact judtification for the public scandal the JQC had helped to precipitate
through its own misconduct in faling to investigate the facts before filing the crimina
charges which were never supported in the evidence.

3L OnApril 4,2002, Specid Counsd provided aproposed Findingsand
Recommendations of Discipline (Exhibit 17) whichfor thefirg time and contrary to the
evidence edtablished in the case, purported to make a finding that Judge Cope
engaged in “adulterous’ conduct, raised questions about Judge Cope’'s “mord
character” and further purported to find that Judge Cope took advantage of the

Womanin Cdiforniadue to her intoxicated state and asserted emotiond vulnerghility.

32.  Judge Cope objected to these findings onthe grounds that they were
outrageoudy fase, gratuitoudy inflammeatory, totally unsupported in the evidence and
would forever destroy his reputation.

33. OnApril 10, 2002, Specid Counsel tendered a stipulation which, as

noted above, stated inpart: “Judge Cope didnot attempt to force her to have sex

with him in any way, and when she said she wanted to stop, he ssopped”

34. On April 22, 2002, Judge Cope appeared before the Investigative
Pand with counsd. At that time the Investigative Panel was advised of the facts
established during the course of discovery, the stipulated insufficiency of the evidence

in Counts 11, 1V, V and the mgority of Count I, and the case law and facts which
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established Count 111 should be dismissed and that no predatory conduct occurred.
The Investigative Panel was aso advised that the Cdlifornia prosecutor had advised
Judge Cope' s Cdifornia counsd that if the JQC determined its charges could not be
proven by the clear and convincing standard of proof, then Cdifornia would be
compelledto dismissdl of the pending crimina chargesin Cdifornia onthe bass they
could not be proven beyond a reasonable doubt.

35.  Within a few days of the gppearance before the Investigative Pand,
MacDondd advised Kwadl of its decision that Judge Cope would be required to
acknowledge the objectionable predatory language in connection with Count 111.

36.  Theresfter further efforts were undertaken by Kwall to resolve the
impasse with MacDondd. Kwal met with MacDondd and proposed a disposition
to be forwarded to the JQC omitting the objectionable language in Count [11. Mr.
MacDonad advised Mr. Kwall that removing the predatory aspect of the charge
would require Judge Cope to accept a60 day suspensionwithout pay as opposed to
the previous demanded 45 day suspenson. Remarkably, further attesting to the
legitimecy of this motion, General Counsel MacDondd ultimatey demanded a* price”
of agreater pendty for alesser offense.

37. Thereafter Mr. MacDona d advised Kwall that the JQC had instructed
that the predatory language remain. Further the JQC instructed that if Judge Copedid
not plead to such alegation, the Specia Counsel would be ingtructed to prosecute al

of the counts (induding the counts whichhad been expresdy acknowledged could not
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be supported in the evidence). Further the threat was communicated to Mr. Kwall
that if Judge Cope exercised hisright to trid on those counts, and he was convicted,
he would be removed fromoffice* On information and belief, the JQC adopted their
illegd positionand was and is determined to continue to prosecute unfounded charges
to satisfy public opinion and avoid being percelved as too lenient.

38.  Thus Generd Counsel for the Investigative Pand acknowledged that
Judge Cope would be expressy pendized for exercisng hisright to trial by amdicous
prosecution on charges which the JQC had earlier acknowledged could not be
supported inthe evidence. Findly, when Mr. Kwal pointed out that Judge Cope did
not want to publicly ar themisconduct of the Woman, Mr. MacDonad acknowledged

to Mr. Kwall that the evidence established that the “victim” waslyinginher dlegations

againgt Judge Cope.

4 Rule 19 of the Rules of the Judicial Qualifications Commission requires the vote of four members of the
Hearing Panel in order to recommend removal of ajudge from office. MacDonald’s threat that if Judge Cope
defended himself on charges, even those which admittedly were unsupported by sufficient evidence, in and of
itself establishes the selective and vindictive character of this prosecution. It also disturbingly evidences afact,
which is believed discovery would establish conclusively, that judges who defend themselves on charges
brought by the Investigative Panel are uniformly punished merely for the fact of defending themselves. It aso
disturbingly suggests that the Investigative Panel (or more likely MacDonald), perceives it can short cut the due
process of the Hearing Panel by threats and intimidation intended to coerce ajudge to knuckle under and
abandon his or her right to ahearing. Thisaarming prospect, is further evidenced by the stipulation forwarded
to Judge Cope' s co-counsel by the Special Counsel in this case, after Specia Counsel admitted he had
insufficient evidence to support the criminal allegations in the formal complaint. Therein, Special Counsel
asserted “Judge Cope'sinitia denial of al the allegations and his failure to disclose are also related to his

alcohal problemsin that he has suffered from denial.”

This false statement, sends three messages. Firdt, it corroborates the proposition that a judge may not
deny allegations or defend against them without penalty. Second, it improperly and publicly suggests that
Judge Cope was lying as a conseguence of acohol abuse when he appropriately denied the false charges
brought by the JQC. Third, the false language was intended to publicly gloss over the fact that no investigation
was done and no evidence existed to bring the chargesin the fist place. Notwithstanding his admission that the
majority of Count | and Counts I, IV and V were untrue, Specia Counsel refused to delete this false language
from the stipulation.

15



ARGUMENT

For the purpose of this argument, the events which are arguably subject to Count 111 may be
divided into two distinct categories. The first involves the conduct on the beach between the
approximate hours of 1:30 and 3:00 am. on April 4, 2001. At thetimethis charge was filed by the
Investigative Pandl, the Investigative Pand had conducted no investigationwhatsoever into the charge
other thanto review the policereport of Officer Nash and the fact that the Cdifornia Didrict Attorney
charged Judge Copewith“battery.” Therein as noted Officer Nash reported the victim claimed that
Judge Cope “made severd forceful sexua advances, touched her breasts, kissed her and inserted his
tongue inher mouth” - - al conduct supposedly occurring onthe beach. The Invedtigative Pand totaly
ignored the fundamentally contradictory report the “victim” gave to the Didtrict Attorney’s Office
Investigator on June 15, 2001, attached hereto as Exhibit 1. Therein she totaly denied any of the
conduct she had fasdy reported to the police on the morning of April 5, 2001. Accepting the
“victim's’ testimony astrue as given in her depogtion, that Judge Cope was gentle a dl times, never
ddiberatdy touched her ingppropriately or evenkissed her, there is indisputably no basis onwhichthe
JQC could conclude “by clear and convincing evidence® that any intimate conduct occurred
whatsoever inapublic place. Specid Counsd seeksto ignorethisrepudiation by the victim and to use
Judge Cope' sown truthful statements regarding the occurrence onthe beachto suggest it forms abasis
for convictionunder the Canons of Ethicsand pursuant to the dlegation. However, it isundisputed that

Judge Cope

5 In October 2001, counsel for the Respondent reported to the Investigative Panel that Judge Cope
unequivocally denied the charge and had passed a polygraph on al issues raised by the California charges.
The report of that examination was provided to the Panel, together with an earnest request that the Panel
investigate the matters. The Panel refused to do so.
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reported only that the two mutualy kissed on the beach. Further the beach was deserted. Further
Judge Cope tedtified that the woman was not “very intoxicated” a the time (as did she) and that at the
point whenthe kissing occurred she was in fact a happy, willing participant in that very limited ectivity.
Accordingly, thereisno basis fromwhichthe JQC could find that the conduct admitted by Judge Cope
on the beach was ather @) intimate to a sanctionable degree, b) in a public place (i.e., witnessed by
anyone), or ) in any manner or form nonconsensud on the part of the Woman.

The second category of intimate conduct which the JQC now argues fdls under the umbrella
of Count 111, is that limited intimate conduct which took place in the privacy of Judge Cope's hotel
room. Here again the evidence establishes the Woman's denid that the conduct even occurred. To
the extent she admitsto any physicd interaction at dl with Judge Cope, it conssted solely of earlier
“gentle’ attemptsto kissher whichshergjected. Judge Cope' s testimony, which isthe only testimony
that the JQC has upon which conclusions can be based with respect to the conduct inthe hotel room,
is uncontradicted and tipulated as true. Histestimony is and will be that the woman, as she hersdlf
admitted, was essentialy sobering up, that shewasin full control of her faculties, and that he did not
take any advantage of her. Such is dearly and convincingly established by both the Woman's own
admissons and the fact that after a brief period of light petting the Woman exercised her freewill when
she decided to terminate the consensud activity for fear of getting pregnant again; adecision to which
Judge Cope acquiesced.

Thus, assuming jurisdiction of the JQC over such conduct in the privecy of ahotel room, the

only evidence of the conduct is Judge Cope' stestimony which clearly establishes her conduct was
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consensud. Judge Cope's testimony is amply corroborated by independent investigation conducted
a great expense by Judge Cope. The results of which are esewhere set out in this motion.
Sgnificantly, the Woman admitted in depositionthat Judge Cope never took advantage of her.
The evidence adso dearly shows that this woman was amature 32 year old with a history of casua
sexud activity and drinking, who made a direct and unvarnished pitch for Judge Cope’'s company,
induding his physcd affection. At the time of her vist to Carmd this woman was having or recently
had adulterous relationships, with not one but two married men.
Moreover, her recorded statement to the Didtrict Attorney’s Investigator further conclusively
belie the propogition that she was ether “obvioudy intoxicated” or “emotionaly vulnerable.”
In describing what occurred on the beach before they evengot to the hotel room the Woman
stated:
| redlized okay | need to get out of here. | need to get away fromthis
guy. But | wasredly nervous because the sand was redlly deep and
| didn’t know how wdl | could get away from this guy running in the
sand. And, but when | got up to the parking lot, | felt much more
confident that | could get away from him. . . He was very touchy you
know, likewhenwewaked fromthe driftwood up to the parking lot,
he had hisarmaround meand | just kept waking and he waswaking
with me. And 1 didn’t want to make abig deal and then when we got
up to the parking lot, he againtried. . | guess you could say embrace
me. - - He was wearing like awhite jacket - - | pushed him pretty
good. And | turned and took off. | remember sumbling. | amost fell
down but | didn’t. .. . It spretty clear ill and | remember every time
.. I would stop, | would look back and he wasn't after - - | never
sawv him again.

The above statements clearly evidence not only a sophisticated and clear thought process

(albeit dishonest); they further evidence a determinationnot to be taken advantage of, and mentd and
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physica faculties inconastent with being “very intoxicated.” These menta and physicd faculties are
reflected in further unambiguous statements that she made.

“I mean | redly fdt like he had ulterior motives. And | mentioned it

then (to her Mother) and wewent to bed . . . At some point when we

were on the beach . . he sad you know, ‘go to dinner with me

tomorrow night’ and | said, ‘no I’'m herewith my mom’ and he sad

that like twice - - more than definitdly more than once . . and | was

like, whereisthis. . what doesthis have to do with anything . . at that

point | was coming to, going wait a second, | don’'t think thisguy isa

sncereguy . .”

To be sure each of the above statementsis fase; but they demondrate conclusive admissons
that she was possessed of the faculties that Count |11 asserts she did not possess. Indeed Judge
Cope’sreport of what occurred in the hotel room and before they got to the hotel room isequdly
condgtent with her possession of these faculties. (Cope Depo p. 327) Accordingly, there is no
evidentiary basi's to support the scurrilous assertion that Judge Cope either did or attempted to take
advantage of theWWoman'’ saleged* extremeintoxication” and supposed “emoationdly vulnerable state.”
Such contentionis a so further refuted by thefact that when the Woman voluntarily decided to terminate
the intimate contact for fear of another pregnancy, the two stopped their conduct.

Apart from the fact that the charge has beendisproven, isthe fact that the conduct in the hotel
roomand the undisputed private and entirely legd character of that conduct, clearly placesthe conduct
beyond the jurisdiction of the Judicid Qudifications Commisson, and beyond the contemplated
prohibitions of the Judicia Canons of Ethics. Such conduct is fundamentaly protected by the privacy

guarantees of boththe federal and state congtitutions, did not congtitute crimind activity of any sort, and

did not remotely approach sexud intercourse.
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Specid Counsd has acknowledged that ajudge’ s sex life or conduct behind closed doorsis
ordinarily beyond the scope of the Code of Judicia Conduct or the legitimate concern of the Forida
Judicd Qudifications Commisson. No known reported case in the United States warrants the
concluson that the Code of Judicia Conduct can reach into such a halowed redm of privecy inthe
circumstances that pertain here.

Indeed the cases in Horida and e sawhere draw a bright line between consensual, private
sexual conduct of ajudge and those stuations where ajudge is properly sanctioned for public conduct
which brings approbation upon thejudiciary. See, for example, In Re: Lee, 336 So.2d 1175, 1176
(Fla. 1976), where the court properly found that the judge engaged in conduct unbecoming amember
of the judiciary where he “engaged in sexud activities with amember of the opposite sex not hiswife
in aparked automobile” In Lee the gravamen of the offense was the specific finding that the judge
“openly engaged in sexud actswhile inan automobile parked at a public parking lot in Ft. Lauderdale,
Florida’ (empheds added). Such flagrant public conduct caused the commisson to conclude that
Judge L ee had “ rendered himsdf an object of disrespect and derisoninhisrole asajudge, has caused
public confidence in the judiciary to become eroded [and] is guilty of violating Canons 1 and 2 of the
Code of Judicid Conduct.” Review of cases elsewhere confirms the clear demarcation between a
judge sentirdly private conduct and that whichby itsflagrantly public character bringsthejudicid office
into disrepute.

Inthe case of In Re: Fournier, 480 SE.2d 738 (SC 1997) amunicipd judge was sanctioned
for engaging in regularly conducted sexud activity in his car in his business parking lot, which activity

was observed and complaned of by the manager of aretal business and which was aso observed by
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police. Therespondent therewas arrested and crimindly charged with indecent exposure. Thus, the
case directly implicated both crimind conduct and openly public conduct.

In the case of In Re: Shyder, 336 NW.2d 533 (Minn. 1983), a judge was censured for
repeatedly engaging in sexud intercourse with another man’'s wife over the course of one and half
years, continuing five months after he had notice of the investigation into those activities. Moreover,
the conduct constituted adultery, a gross misdemeanor under Minnesota statutes.  The judge was
charged with conspiring with his lover to deceive her husband in preparing a fase notice of a legd
secretarid course to concedl thelr illicit rendezvous a a judge' s meeting.  Furthermore, the judge
admitted to being the father of hislover’ s child, attended her baptismwhich public conduct became the
subject of gossp and speculation in the community tending to bring the judicid office into disrepute.
Moreover, the judge there sgned orders to show cause againg hislover's husband in a dissolution
action. Clearly, this case establishes that there must be a basis whereby the conduct complained of
“bringsthe judicid officeinto disrepute’ because of the flagrant nature of the conduct, the violation of
acrimind statute, and/or the establishment of some nexus with the judicid office.

Smilarly, in Cincinnati Bar Association v Heitzer, 291 NE.2d 477 (Ohio 1972), thejudge
was charged with three counts of sexua misconduct, two of which were dismissed. The dlegeation
sugtained was that the judge lived with another woman not his wife and that she was frequently & his
gpartment and the conduct gave the impressonto othersthat they were livingtogether. Thiscount was
sustained because the respondent’ s persona behavior “ gave the gppearance of impropriety and was

not beyond reproach.”
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All of the foregoing cases share in common the requiSite juri sdictiond aspect of public behavior.
Indeed Canon 2a states:

“A judge must expect to be the subject of congtant public scrutiny. A
judge musgt therefore accept restrictions on the judge’ s conduct that
might be viewed as burdensome by the ordinary citizenand should do
s0 fredy and willingly. (emphas's added)

The prohibition againgt behaving with impropriety or the appearance

of impropriety gpply bothto the professiona and personal conduct of

ajudge”
Clearly, this commentary makes clear that the language of the Canon is addressed to the “personal
conduct” of a judge only insofar as that “personal conduct” is public and would be the subject of
“public scrutiny.” The Canon clearly addresses only that judicid misconduct arising with the
adminigrationof judicid duties or persona misconduct which while not directly affiliated withjudicid
function, occurs in a public place or in some public manner such as to bring approbation upon the
judiciary asawhole. The Canon does not and cannot purport to in any way sanction private conduct
by a judge which is clearly protected by the privacy guarantees of both the federd and date
conditutions and is not crimind.

This Court’ s atentionis directed to the case “In the Matter of Arthur Dallasandro, Judge
of Court of Common Pleas of Lucerne County before the Supreme Court of Pennsylvania, 483 PA
431, 397 A.2d 743 (PA 1979). There the judge was charged with numerous violations unrelated to
sexua misconduct. However, one charge aleged that the judge maintained an improper intimate
relaionship over the course of 4 %2 years while he was a judge. Further that this rdationship which

involved sexud activity continued after the judge’ sgirlfriend became married. Further thejudge himsdlf

was married to another woman. Inawdl reasoned opinionwhichcontrols the digpostion in this case
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on the facts here, the court hed that both the Congtitution of the State of Pennsylvania and the Judicid
Canons do not permit sanctions for the type of conduct in that case (and therefore certainly not with
the type of conduct here). Asthe court stated:

“To read into the Congtitution or the canons prohibitions which go
beyond the above categories is to enter a most precarious area of
inquiry for the state, the rem in which private mord bdiefs are
enforced and private notions of acceptable socid conduct aretreated
as law. Standardsin these private areas are congtantly evolving, and
escape, at any given moment, precise definition. Conduct of a judge
or avy public offiad which may be offersive to the persona
sengtivities of a ssgment of the society is properly judged in the
privacy of the balot box. - - Thistribuna canonly be concerned with
conduct whichas previoudy noted involvesajudge acting inhis officid
capacity or conduct which affects the judge acting in an officid
capacity or conduct prohibited by law. - - The imposition of any
distipline based on conduct unrelated to a judge's official conduct
which is not prohibited by the public policy of this commonwedth as
manifested initslaws would raise serious due process issues - - The
conduct of the respondent invalving his relaionship withJudithWalton
is not a violation of the law. - - Since the respondent’s conduct was
not prohibited by law thereis no basis for discipline regardless of the
private views of this Court.”

Here of course the very limited intimate conduct did not remotely approach sexud intercourse,
it was conducted entirely in private, no crimind laws were violated, and no adultery was committed.
Smply put, itisnone of the business of the JQC to sanction Judge Cope for this conduct. Were such
astandard to apply, the mischief that would result and damage to the judiciary would be incdculable.
Judges would routindy be subject to blackmail were they to engage in the most minor indiscretion in

aprivate setting; even if they were merdy fasdly charged with such aminor indiscretion.

24



The principd of Dallasandro wasaffirmedinarecent case, Inthe Matter of the Disciplinary
ProceedingsAgainst Honorable Ralph G. Tur co before the Supreme Court of Washington, enbanc,
137 W.2d 227 970 p.2d 731 (Wash. 1999).

There the Respondent judge dlegedly pushed hiswife to the ground at a public affair. The
judge argued indefense that his conduct was extrajudicid conduct and therefore not appropriately the
subject of discipline. He cited an aspect of the Dallasandro case which is not pertinent to the issue
here (wherein the judge inthe Dallasandro case was a so accused of dgpping hiswife). Judge Turco
asserted that the Dallasandr o decisionstandsfor the propositionthat if he beats hiswife insome place
other than open court in amanner that does not result in a crimina conviction such conduct does not
violate the Code of Judicid Conduct.

After athorough discussion of precedent involving the proper reach of supervisory bodiesto
invedigate and sanction judicid misconduct implicating conduct away from the bench and the
appropriate reach of the Judicid Canons which reguire the highest standard of persona behavior in
judges, the Supreme Court in Turco gtated the following:

In addressing extra judicid behavior of judges, our authority to
discipline, and that of the Commission are not unlimited. \We believe
that authority is confined to those dtuations for which there is an
articulatable nexus between the extra judicial conduct and the judge's
duties. While certainly there is some extra judicid conduct thet is
reprehengible, not al such conduct reflects adversdy on the judiciary
or a particular judge's ability to decide cases farly in a way that
implicates our supervisory powers. All judges in Washington are
either dlected or appointed by dlected officds, and are thus subject to
popular opprobrium and election redress for conduct the public

congdersinappropriate, reprehensble or unseemingly for those who
would be ajudge among them. (emphasis added)

Turco, 970 P.2d at 740.
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The court concluded that the evidence established clearly and convincingly that Judge Turco
intentiondly pushed his wife to the ground a a public function. The court specificdly found a nexus
betweenthat public conduct and Judge Turco’ sjudicid duties by virtue of the fact that he was engaging
in an act of domestic violence and victims of domestic violence appearing before him in court would
be judtified in questioning whether a judge who alowed himsdlf to assault his own wife could rule
impartidly and wisdy in the emotiondly charged arena of domestic violence.

No such nexus exigtsin this case.

Inanother case invalving alegationof sexua misconduct, In Re: Hasay, 666 A.2d 795 (Penn.
1995), the judge was charged with going to abar and drinking beer, dancing and snging with other
individuds induding an adult femae, withwhom he |eft the bar and drove to his house where the two
engaged in sexud activities induding intercourse without her consent.  The charges were brought
agang the judge by the Pennsylvania Judicid Conduct Board after criminad chargeswerefiled agangt
the judge dleging rape.® Notwithstanding the filing of the crimina charges, for which the judge was
acquitted, it was determined that the facts established that the adult femae voluntarily entered the
respondent’s car at the bar, remained in the respondent’s vehicle while he himsdf left the vehicle,
entered the respondent’ s home and talked for some time and thereafter consensualy engaged in ord
and vagind intercourse. 1t was further found that the respondent made no physical or verba threats
againg the adult femae. The respondent was acquitted of dl crimind charges. However the issue

remained as to whether the respondent’s conduct violated the Canons of Ethics. In an opinion that

6 In this proceeding, the JQC filed its allegation in Count |11 against Judge Cope without conducting any

investigation based on and in response to the criminal charge of “battery” previoudly filed in California.
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agan confirms that the private, consensud, and conditutionally protected conduct of a judge is
appropriately beyond the reach of sanction or discipline, the Supreme Court of Pennsylvania stated:

“With respect to [the charge] we conclude that the intimate sexual

activities between respondent and the adult femae where consensud,

and that the board has not supported its alegations by clear and

convincing evidence. Therefore we conclude thet the activities of the

night of January 6-7, 1991, do not warrant the discipline for violaion

of the rules governing standards of conduct for didtrict justices, the

Pennsylvania condtitution, or the crimes code. (Hasey a 799)

(Johnson, J. dissenting)

The Horida Supreme Court’ s decison in In Re Norris, 581 So.2d 578 (Fla. 1991), further
evidencesthat private, consensua sexua conduct by two adults is not within the purview of the JQC’ s
invedigative jurisdiction and that Judge Cope is being sdectively and vindictively prosecuted under
Count I11. Inthat case, therewas unrefuted evidencethat the respondent had engaged in ahomosexud
act and that a photograph had beentaken of suchact. When the photograph surfaced, the respondent
(anadmitted acoholic) went onathree day drinking binge endangering the public and othersby, inter
alia, driving while intoxicated and discharging a firearm into a sofa.  In addition, the respondent
attempted suicide through carbon monoxide poisoning. The respondent, who at the time was
represented by the General Counsdl inthis action, Thomas MacDonad, received only areprimand for
the acts that occurred during the life threstening three day drinking binge. The Court’ sdecisioninthat
case evidences that there was no effort by the JQC to investigate the homosexudity of the respondent
or to discipline him for such deviant sexua conduct.

Notwithstanding, Speciad Counsel for the JQC may contend that no barriers exist preventing

the JQC from invedtigating a judge' s private conduct, cting dicta in the case of In Re: Frank, 753

So.2d 1228 (Fla. 2000), wherein the court stated “ajudgeis ajudge 7 days a week, 24 hoursa day
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and mug act accordingly” (Frank at 1233). The gpplication of such dicta, taken out of context,
patently misconstrues its meaning asintended and utilized by the court in Frank. Frank dedt with
adlegations rdaing to the judge s active and public involvement in matters surrounding his daughter’s
divorce. In a four count complaint, the JQC dleged that Judge Frank made false or mideading
statements to a newspaper reporter and under oath during a hearing before a grievance committee of
the bar; faled to disclose to opposing counsd or recuse hmsdlf from appellate cases in which his
daughter’ s attorney appeared; improperly interfered withthe bar grievance proceeding by exerting his
positionas ajudge inamanner unbecoming hisoffice; and that during the divorce proceedings invalving
hisdaughter Judge Frank tel ephoned the husband’ sfather and threatened to use hisauthority asajudge
to have his son arrested or committed to a psychiatric facility.

The comment by the court that “a judge is ajudge 7 days aweek, 24 hours aday and must
act accordingly” was specificdly directed to Judge Frank’s guilt on Counts | and Il; and more
particularly directed to the observation by the court that Judge Frank was “emationdly involved and
interested in his daughter’ sdivorce case and became extremedy adverseto Mr. Straley,” an occurrence
the court found was “certainly not an uncommon occurrence in hotly contested dissolution litigetion.”
The court offered the mitigating observation that Judge Frank’s conduct “as a parent is well
understood,” which it then qudified with the remark concerning the judge s Satus as ajudge 7 days
aweek and 24 hours a day.

In short, the cited language was dearly intended, and only intended, to demark Judge Frank’s
datus asajudge first and foremost over and above his status as anaggrieved and emotiondly involved

parent. Nothing in the opinion or the language suggests that otherwise purely private personal mora
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lapses or errorsin judgment are properly withinthe reach of JQC scrutiny. TheFrank case dedt with
notorioudy public matters. Indeed the court further emphasized the necessary predicate for discipline

in the firg instance, being the public aspect of the conduct and the appearance of impropriety thus

Ccreated:
“Judges mus do dl that is reasonably necessary to minmize the
appearance of impropriety. They must remain cognizant of the fact
that eveningtuations wherethey persondly beieve that their judgment
would not be colored, public perception may differ.” (Emphess
added)

Frank at 1240.

Fndly, the court reiterated the dictain its“concluson” in a manner which dearly places the
language in a context other than that which Specid Counsd might suggest:

“We undergand that it would be beyond logic to suggest that judges
must reman detached from matters important to them and their
families However, the JQC iscorrect in noting that a‘judgeisajudge
7 daysweek, 24 hoursaday’. Whilejudges are human and dso have
parents, Sblings and spouses, these relationships cannot be used to
excusethe abuseswhichoccurred here. We must not forget that those
entrusted with the authority to carry out justice have the burdento not
fal that awvesome responshility; fulfillment of that responghility
encompasses, inter alia, being entirdy forthcoming in dl judicid or
quas judicid proceedings irrespective of whether one appears as a
witness, a party, or ajudge.”

JUDGE COPE ISBEING PROSECUTED ON THIS
CHARGE SELECTIVELY AND VINDICTIVELY

As noted, no reported caseinthe United States to counsel’ sknowledge sanctions a judge for

private, consensud, intimate conduct, however indiscrete, which violates neither crimind law nor the
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Condtitution.” Judge Cope is Similarly situated with every other jurist in the United States (and in
Florida) who engage in such conduct, whether married or unmarried, without fear of prosecution by
the JQC. It may be presumed that many judges St on the benches of this state with varied sexud
preferences, practices and lifedyles. The prosecution of Judge Cope on the circumstances here
announces to the world an impermissble raisng of the bar of judicid oversght whereby authority is
vested in the JQC and smilar bodies throughout the United States to act as “sin sentinds’ and launch
inquistionsinto judges private choices. The zed of Specid Counsd in impermissbly atempting to
break through Judge Cope' s hotel room door at 3:00 am. in the morning and observe and condemn
Judge Cope for consensual conduct in his private room is gppaling. That zed is evidenced by a
sgnificant question posed by Specid Counsel during Judge Cope' s deposition:

Q: Okay. Other thanLisaJeanes, werethere any other women that

you met that youwanted to have sex withthere in Cdifornia? (Depostion

of Judge Cope, Val. 3, 3/7/02, page 533, line 1)

Such a question is reminiscent of the inquidtion and clearly evidences the selective and
vindictive approach to this case by the JQC Specid Counsd. Such questioning is repugnant to
precepts of ordered liberty and due process and improperly transgresses the line between permissible
and impermissible inquiry concerning the conduct of ajudge.

The sdlective and vindictive nature of this prosecution is most clearly established by the facts

that not only has no caseinFHoridaever crossed thisline, but the most recent considered by the JQC

on even more egregious facts refused to cross the line that the JQC now wants to cross.

’ To be sure, the private, consensual conduct of Judge Cope and the Woman is now in the public

domain. Thisfact, however, was directly occasioned by the filing of Count 111 by the JQC without investigation
and without probable cause, necessitating the airing of the conduct in defense of the charges.
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This Court’ s atention is directed to the Inquiry Concerning a Judge, Honorable Robert H.
Bonanno captioned “FJQC Hearing Panel Supplemental Report and Recommendation” dated
November 20, 2001 and filed with the Supreme Court. Therein the JQC specificaly addressed the
dlegation that Judge Bonanno had violated Judicid canons by carrying on a multi-year affar with a
court clerk. Inrecommending amere reprimand for Judge Bonanno for public conduct the Honorable
James R. Walf, Chairman of the Florida JQC, dated:

“The evidence of Judge Bonanno's affair with acourt clerk is, in
fact, ‘incontrovertible’.” Based on that time in his chambers
aone, traveled out of town together, and she once went withhim
toajudicia conference. However thisevidencereflectsaprivate
consensud afair, and no ‘improprieties committed on court time
or with court funds. Thereisno evidence that the two were ever
intimate on court premises, that Judge Bonanno asserted any
undue pressure on Joan Helms, that heused his positionto further
his private relationship, used public fundsto support it, or that he
lied about it. Whilean extramarital affair reflects poorly on Judge
Bonanno, it does not condtitute a removable offense, and
warrants the same type of discipline the commission has aready
recommended. See, In re; Flanagan, 240 Connecticut. 157,
690 Atlantic 2™ 865 (Conn. 1997) (judgesthreeyear consensual
afar withamarried court reporter assgned to his courtroomwas
conduct prohibited by canons 1 and 2a because it could lead a
knowledgegble observer to question judicial integrity, and
warranted public reprimand).”

Moreover, Judge Walf cited the Grand Jury’ sreport inacknowledging that “ajudge s private
lifeis not public property,” but that “improprieties committed on public time and public property are
properly subject to public scrutiny.”

Here, none of the aggravating factors cited in Judge Wolf’'s report in the Bonanno matter,
which according to Judge Wolf warranted a mere reprimand appear in the evidence. The “intimate”’

conduct between Judge Cope and the Woman spanned a matter of minutes at most, as opposed to
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yearsinthe Bonanno case. The conduct involved merely kissing and petting and did not involve sexud
intercourseasit did in the Bonanno case. The conduct wasentirdly private. Thetwo never spent any
time in Judge Cope s chambers or on judicia property. The two never traveled together to attend a
judicid conference, as Bonanno and his paramour did. There is no evidence whatsoever that Judge
Cope asserted any undue pressure on her or that he used his position as ajudge to further his brief
relationship with her or that he used public funds to support it, or that he lied about it. Indeed it was
Judge Cope' struthfulnessthat brought the brief intimate encounter to the JQC’ satention. Moreover,
none of the circumstances warranting a public reprimand in the Flanagan decision cited by Judge
Wolf, obtained in this case.

While Judge Wolf is not entirdly clear, his recommendation seems to suggest that Judge
Bonanno's conduct warranted a reprimand. The case he cites in support of that proposition
(Flanagan) does not support areprimand or evenjurisdictiononthe facts here, and certainly isamuch
more egregious Stuation which establishes a concrete “nexus’ between the judicia function and the
questioned behavior (consensud affair with a married court reporter assigned to the judge's own
courtroom). It does not appear from Judge Wolf’ s report that a separate reprimand was issued to
Judge Bonanno on the consensual affar. If Judge Wolf intended that the previous reprimand would
be supplemented by another reprimand for the affair, it may be only inferred that the basis for suchwas
the fact that Bonanno implicated a notorioudy rumored multi-year affar carried out in public which
involved not only private time together inchambers but involved aswell travel to ajudicia conference

and rumor and scanda in the courthouse. None of these considerations remotely obtain in this case.
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Genera Counsdl, Thomas MacDonald himsalf admitted the sdlective and vindictive nature of
the prosecution on this count by commenting on the clear disparity between the trestment of Judge
Bonanno and the proposed treatment of Judge Cope that “times have changed.”

Moreover, thereis no evidencewhatsoever that the brief conduct of Judge Cope inthe privacy
of his hotel room was committed “on court time or with court funds.”

Judge Cope incorporates by reference the legd authorities pertinent to the issues of sdlective
and vindictive prosecution set forth in his companion motion to dismiss.

Fndly, the record evidence establishes clearly that the allegationsin Count I11, paragraph 13,
pertaining to the Woman's level of intoxication and supposed emotiond vulnerability cannot be
sudtained. The very fact that Speciad Counsel and General Counsel are attempting to coerce apleato
such unsubstantiated alegations is further evidence of the selective and vindictive nature of this
prosecution. It is Sgnificant that coupled withthe attempted coercionto this contrived scenario, Tom
MacDonald wasindsting upon a suspension without pay for 45 days. Thereafter, when Judge Cope
advised that he could not truthfully Stipulate to the fase assertion that he took advantage of the
woman' svulnerable and/or diminished mentd state, the General Counsdl ultimatdly agreed to propose
removing the offending language to the JQC. Generd Counsd MacDondd in the same conversation
als0 asserted that removing the predatory language would require Judge Cope to accept a 60 day
suspension without pay as opposed to the previoudy demanded 45 day suspension. Such irrationd
demand for a price of agreater pendty for a lesser offense further evidences that the prosecution of
Judge Cope is SHective and vindictive and is not driven by any factud basis reating to misconduct.

Furthermore, given the inconsstent treatment of Judge Bonanno, who broke into a felow judge's
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office, who reportedly gave evadve and incongstent testimony under oath to agrand jury, and who
indisoutably carried on ayears long affar with a courthouse employee, which was a matter of public
notoriety, it is clear that Judge Cope is being singled out and prosecuted under Count I11 for conduct
whichis not within the legitimate investigative powers of the JQC for purposes whally unrelated to
judicid misconduct.

In short, not only isdismissa of Count 111 mandated under the lega precedents of this court
and other jurisdictions, such dismissd is dso mandated by the Special Counsd’ sown admissons that
the JQC has no business going behind the bedroom doors of judges. Notwithstanding, Judge Cope
dill offered to plead guilty to those aspects of Count 111 that were true and whichwere brought forward
by hisown valition. Specia Counsel however, contrary to the great weight of the evidence and prior
precedents of the JQC, at the instruction of Generd Counsel MacDonald and the JQC, insisted that
Judge Cope plead to the false predatory aspect of that charge. Itisreasonable to concludethat such
demand was madeinan effort to judiify the draconian pendty of a45 day suspensonand inturnjudtify,
excuse and conced the misconduct of the Investigative Panel in bringing such charges in the first

ingtance without any reasonable investigation.



WHEREFORE, Judge Cope respectfully requeststhat the JQC dismissCount 111 given that
such count violates the legal precedents of the Florida Supreme Court, the JQC as
well as other jurisdictions and because such is the product of selective and vindictive prosecution.
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